Highs Extraordinary L egal Remedies (1874)

"The test to be applied, therefore, in determ ning upon the right to relief by
mandanus, is to inquire whether the party aggrieved has a clear, legal right, and
whet her he has any other adequate renmedy, since the wit only belongs to those who
have | egal rights to enforce, who find themsel ves without an appropri ate | egal remedy.
[Peopl e v. Thonpson, 25Barb. 73.].... "Towarrant the relief, however, the right whose
enforcenent i s sought nust be conplete and not merely an inchoate right. [People v.
Corporati on of Brooklyn, 1 Wend. 318]And the relator nust not only showa clear, |egal
right to have the particulars thing in question was done, but also the right to have
it done by the persons against whomthe writ is sought. [People v. Mayor of  Chicago,
5111 28]" § 10, p. 13

Were an individual right is concerned a demand to performthe duty and a refusal
to do it nust be shown. Paraphrased from § 13, pp. 14,15

"The existence or non-existence of an adequate and specific remedy at law in the
ordinary forms of legal procedure is, therefore, one of the first questions to be
determned inall applications for the wit of mandanus, and whenever it is fund that
such remedy exists, and that it is open to the party aggrieved, the courts unifornly
refuse to interfere by the exercise of their extraordinary jurisdiciton." § 15, p.
17, citing extensive list of cases.

"The object of a mandamus being to enforce specific relief, it follows that it is
the i nadequacy rather thanthe absence of other | egal remedies., coupled wththe danger
of afailure of justice without the aid of a mandanus, which nust usually deter - mne
the propriety of this species of relief. And the existence of possible equitable
remedi es does not affect the jurisdiction of courts of law by the wit of mandanus,
for while such renedi es may properly be taken into consideration in determning the
exercise of judicial discretioninallowngthewit, they do not affect the question
of jurisdiction. Indeed, the courts have gone still farther, and have held that by
a legal remedy, such as wll bar relief by mandamus, is neant a remedy at law as
contra-distinguished froma remedy in equity, and that the mere exist ence of an
equitabl e remedy is not, of itself, a conclusive objection to the exercise of the
jurisdiction, although it may and should influence the court in the exercise of its
discretion in the particular case. [People v. Mor of New York, 10 \Wend 395;
Commonweal th v. Commissioners of Alle‘heny, 32 Pa. St. 218]" § 20, p. 21.

If equity jurisdiction has already been invoked the ruleis different and he may not
obtain mandamus being estopped by his own conduct of seeking relief in another
jurisdiction. Paraphrase of S 21, p. 22.

Di screti on may not be regul ated by mandanus by nay be conpel | ed



i nt onotion by mandanus. M ni sterial acts, i nvolvingnodi scretion,
may be conpel |l ed by Mandanus. Paraphrase of 8 24, pp. 25,26

Not e: Constituti onal requirenent that accused be inforned. of
nature and cause of c¢crim nal accusationis (arguable) a mnisterial
duty of the prosecuti on, i nposed by the constitution, ina crimnal
case.

"The granti ng_ of the wit of mandanus is the exercise of an
original jurisdictionandnot of anappellatejurisdiction, thewit
itsel f being origi nal process.” 8§ 27, p. 27.

"I'n the United States, the jurisdiction b ndamys i.s usual |
exer cl sed the court ofjgenera co nnBl aw juris |ct|or¥

t hroughout the different states." 30, p. 29.

FORM

"It ispresunedthat all themterial facts uponwhjchtherelator
founds hiscla mof relief arestatedinthe alternative wit, since
it isfromthis source only that the respondent can | earn what the
requi rements of the court ‘are and what he i s conmanded t o do. G eat
strictness is, therefore, requisite in the forns and contents of
the alternative wit, which nust neither be enlarged beyond nor
restricted wwthinthelimts of the order of the court. [Hawkins
v. More, 3Ark. 345 Any substanti al variance, changi ngthe character
of the act required'to be done, wl| be fatal an may be taken
advantage of ona noti onto quash. [i d\.A)n_And an al t ernati ve nandanus
whi ch does not al | ege the facts upon ichtherelator relies, and
whichfailsto a%Frl se t he respondent of t he grounds on whichreli ef
I s sought, isfatally defective, andthe deféct being in substance,
it is heldthat it nmay be taken advantellzge of at any stage of the
proceedi ngs. [Canal Trustees v. The People 12 1. 254.] The wit
should al So call attention of the respondent with especial cer-

0
larity to the precise thing which he is re-
Ple v. Brooks, 57 1l 142]™S 538, pp. 380381.

ORDER OF PLEADING
Petition

Al ternati ve of Mandanus (stands i n sane place as declaration in
action at common | aw. Paraphrase S 449, pp. 320-321.

Pl ea i n Abat enent (wai vedif not taken before retur n? . paraphr ase
of § 452, p. 322. (also | believe it is wai ved if not taken before
denurrer, denurrer gomg to the nerits).

Denmurrer 8 502, p. 361.

or Return on the Merits (nust be accepted by the court as true)

Al| defects that may be taken advant age of i n a declaration rrag be
assigned against the Alternative Wit of Mandanus. 8 454,p.323



. The Return nust show"not nerely what woul d be a prima facie right
I n the respondent, inthe absence of an all egation't _the_ contrary,
but to show a rrﬁht to refuse obedi ence to tthe wr |t in view of the
al legations which it contarns and if it fails to do this it is
denurrable." 8 460, p. 33 I'f the writ is not Quashed the return
must positively deny t t he al I egations of thew it or state sone ot her
facts sufficient inlawto defeat the wit. Issuanceof thewit is
treated as a finding of the court that its allegations are prina
facia true. Inferecsof fact are i nsufficient. _ ]
Presunption is normally in favor of the return, but presunptionis
agai nst thereturn whereit fails to answer i mportant facts all eged
I N the petition paraphrase § 462, p. 331.
Denurrer (taken against plea on issue of inmateria facts which
neither traverse nor confess and avoid materi aI aIIegatrons)
paraphrase of 8 452, p. 322 Sufficiency of thereturnis tested by
denmurrer, and hearing on the question. Foot note 4, p. 327
or Traverseto Return&St at utor¥]short cutaz If trav rseis chosen
it contests the facts s t'he return and t hrows t h e caseinto
to roceedrn s srmlar to an action for false return un der ol d
sta or American Statutes that provided this
short cut) 8§ 458 & § 459, p. 327.
Traverse nust be taken before matter i s set dow for argunent on
suf ficiency of the return. Foot note 4, p. 326.
If Returnis adj udged sufficient i npoint of | aw, wthout traverse,
'l action for

but is actually false it appears the renmedy i s sti
fal se return. 87458 p. 327.

Practice

atlbtgpg'%cati n veri f |§82by oath or support ed by af fi davits praying t he

mandanus.

" A |davrts, chthea lication fo based,
sho I ot be rtpltled F%parrrrarueapp[restot appﬁrcatron
or I at lonits whi c shoul i npl y be addressed t the court to
vr/m h S present ed, w t hout be| ng enti t I ed i n any cause, since
t he p eedr ngs at this st age are nerel Z{oarte[chance V. Tenpl e,
l1o 179; Price v. Harned, | b. 473]" 366.

Upon prina faciecase shown in application, alternative wit

MANDAMUS - COMMON LAW PRACTICE

. Thiswit is grounded on a suggesti on, b t he oat h of the party
i nj ured, of his ownTi ght, and t he denial of jusfice bel ow. wher eupon,
i norder nore fullytosatisfy thecourt t hat there i s a probabl e ground
for such | nterposr tion, arul’eis nade (except i n sone gener al cases,
whe F 8{ obabl e Vsjround i s manifest directing the party
conpl ai ne to show cause why a wit of



mandanus shoul d not i ssue, at first inthe alternative, either to do
thus, or signify some reason to the contrary; to which a return
or answer nmust bé made at acertainday. And, iT theinferiorjudge,
or other personto whomthe wit is directed, returns or signifres
an insufficient reason, then there issues in the second place a
per enpt o_r?/ mandamus, t 0 do the thing absolutely; to which no other
returnwi I be admtted, but a certificateof pérfect obedi ence and
due execution of the wit. If the inferior judge or other person
makes no return, or fails in his respect ‘or obedience, he is
puni shabl e f or hi s cont enpt b¥ attachnment. But, if he, at thefirst,
returns a sufficient cause, althoughit shouldbe falseinfact, the
court of king's bench will not trIy the truth of the fact upon
affidavits; but will for the present believe him and proceed no
further on the mandamus
But then the art¥ injured may have an action against hi mfor his false
return, and (i f Tound to be ' false by a jury) shall recover damages
equi valent to the injury sustained; together with a perenptory
mandanus to_ the defendant to do his duty. Thus nuch

for the injury of neglect or refusa of justice." Blackstone's
Commentaril es, Book III, ch. 7, 8132, pp. 1634-1635.

The wit is applied to a variety of circunstances to re%lre t he

erformance of public duties. Bayardyv. United States, 127 U. S. 246«

2 L. Ed. 11?1, 8 Suéo. C . 1223 [fl)LcrﬁTBl—acWro—n?—s—CUnmentan es,
11, ch. 7, 132, n.

00 18, pp. 1633.]



